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l o :  The C’ommission 

REPLY COMMENTS OF COMCAST CABLE COMMUNICATIONS, INC. 

Comcast Cable C:omlnunications. lnc. (“Comcast” or the ‘Company“). by its attorneys 

and pursuant to Sections 1.4 I5 and 1.419 oCihc Commission’s rules, 47 C.F.R. $6 I .415, 1.419. 

hereby submits ihcsc Reply Commcnts regarding the above-captioned matter.’ 

INTRODUCTION AND SUMMARY 

Comcast supports ihe Comments filed by the National Cable and Teleconimunicaliuns 

Association (‘.NCT>\”).’ ( lox Communications. Inc.  COS").^ and Cablevisioii System 

’ Re\) i sjons 1 0  Cab IC Tc I evi si o 11 Kate Reg til ati o 11s. Nolice of ‘PtT)pO,rcd /?Z//c!/llUkiflji UMd 

Oru’o.. - FC’C: Red _. I:CC 02-1 77 (released .lune IC), 2002). 67 Fed. Reg. 56882 (Sept. 5. 

(Sept. 5 .  2002) (collectively liercinalicr, ihe “IvPk’W’). 

National Cable and ~Telecom~iiunications Association (liled Nov. 4. 2002) (“h’(~’L4 (~‘on7mm/.c”). 

Revisions to Cable Televisioii Ibtc 1ieg:lilations. MB Docket 02-144. Cornmenis of Cox 
~ ‘ ~ ~ i i i n ~ ~ n i c a i i o n s .  Inc. (f i led Nov .  4. 2002) (“(’OX (‘omn~c,n/c”). 

2 ~ 0 2 ) :  ordcl.. - i.’c‘C Red - . PC‘C 02-228 (released August 14, Z002)1 67 Fed. Reg. 56880 

’ Revisions to Cable Television Raic Iiegulations. M B  Docket 02-144. Comments of the 

1 



RI’;PLY COMMENTS OF COMCAST CABLE COR‘IMIINICATIONS, INC. MB DOC’KEI NO. 02-144 

Corporation (“C:ablevision”)‘ (with (2onicast collectively, thc ”Cable Parties”), which 

complement tlie proposals set foi-tli i n  Conicast’s own initial Comments.’ Comcasl submits that 

the Cable Parties l a c e  provided a balanced road map for anicnding the Coinmission’s rules to 

account Ibr t l ic substantial legal and competitive developmcnts that have occurred ovcr the nearly 

ten years since the Commission tirst formulatcd its cable television rate regulations. 

Given l l ic  I’iindamental principles embodied in  the 1992 Cable Act,6 t l ie Cable Partics 

urged the Commission in their initial Comments to simplify and streamline the existing rate 

~-cgulations wherever possible in  a inanner that is fair to both cable operators and their customers. 

‘ I  Iic Cable Parties each provided specific proposals to achieve those objectives consistent with 

the statute. intci-vcning dcvclopments i n  the niultichannel video programming distribution 

(.‘MVPD’’) iniarltet. and basic liiirncss for both cable operators and their customers. Although 

Comcast wi[I not rcitcratc the details of those proposals here. Coincasi continues to urge upon the 

Commission tlie balanced, I-ealistic, and fair approach reflected in the initial Comments 

suhmitted by the C‘able Parties. 

In contrast. C:ommcnls filed by the National Association of Telecommunications Officers 

and Advisors. or (11 (..NATC)A”)7 arc dcvotcd almost cntii-ely to unwarranted attacks on the 

C’ommission ancl the cable industrv. And. tlie iVAKO.4 ( ‘ o ~ n n z o i l . ~  are far from constructive. 

Revisions to C’able l’elevision Kate Regulations. M B  Docket 02-144. Comments of 4 

C:ablevision Systems Corporation (tiled Nov. 4, 2002) (‘Y bhlci)i.c.ion (~‘onirnenrc”). 
’ Revisions to Cable Teeleuision Rate Regulations, M R  Docket 02-1 44, Comments of 

The C’able Television Constimcr Protection and Competition Act of 1002. Pub. 1,. N o .  

C‘omcast Cable Communications. Inc. (filed Nov. 4. 2002) (“C~’onzcus/ C.’onzntenl.c’’). 
17 

102-385. 10h Stat. 1460 (1992) (the “1992 Cablc Act”). Congress designed the 1002 Cable Act 
10: ( i )  “ r c d ~ ~ c c  aclministrative burdens 011 subscribers. cable operators. franchising authoritics. and 
tlic Commission.” 47 U.S.C. 4 543(h)(2)(A): ( i i )  “ensure that cable operators continue to expand. 
wlicre ecoiiomicaIly.jtistified.” 1992 Cable Act, 9 2(b)(3), 106 Stat. 1463; and (iii) “rely on the 
mal-kctplace. to the maximum extent fcasible.” Id., § 2(b)(2), 106 Stat. 1463. 

Kevisioiis to Cable ‘I‘elevisIon Rate Regulations, MB Docket 02-1 44. Comnients of the 
National Association of  Tclecominunications Officers and Advisors, the National 1,eague of 
Cities, :ind the Miami Valley Cable Co~incil (filed Nov. 4. 2002) c’,VATflA (‘onzr,zenis’‘). 

7 
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REPLI COMRIENIS OF COMCA5I CABLE COMMUNICATIONS, INC. MB DOCKET NO. 02-144 

Acloptiori or its positions certainly aoi i ld  result i n  a cascade or litigation that c o ~ ~ l d  hardly bc in 

thc intcrcsl of thc consumers NA-rOA purpol-ls to rcprcsenl. As explained in greater detail below. 

the Cominission should rcjcct NA7'0As  proposals ( i )  because they conflict with the statute. 

undcrlying congressional policies, and [he Commission's rules, and (ii) becaLlsc they 31-e lopsidcd 

and unlhir. 

The Commission should rc,jcct NAI'OA's astonishing assertion that the Commission's 

nimiinuni pcrmittcd rates are themselves "unreasonable" bccause there can be no serious debate 

that the Coinmission's cable -a le Ibnnula produces ajiidicially approved coinpelilivc ratc. The 

fact (hat cahle operators routinely comply with the Commission's rules cannot legitimately be 

uscd to dcmonstratc that /~cpdtr/cd rates are "unreasonable." The Commission should similarly 

discotiill NATOAs outlandish accusation that the Commission itself 'pxitively encouraged 

c\';isions" o f  its ratc rcgulations because that accusation siinply is untrue and because (he 

proccedings NATOA cites iii support of its charge dcmonstrate,just the oppositc. 

NATOAs other proposals should bc ujected because they are irreconcilable with the 

Communications Act and the Commission's rules. Indeed, the Commission has already rqjected 

m a i y  of NA'TOAs proposals for precisely those reasons. For example, although NATOA argues 

for the use of' punitive sanctions in connection with alleged violations o f ~ h e  Commission's rate 

rcgulation. [he Commission prcviously considered and rejected that proposal as inconsistent with 

csplicitly expressed congrcssional intent. Similarly, NATOA's various proposals regarding 

etiictive compelilion lproceedings ignore statutory rcquirements for fianchisc-are~i-based findings 

grounded ill either compelitor penetration or competitive services provided by local telephone 

cc~nipanies. and would also impose unwarranted administrative burdens on cable operators and 

thc (~'omn~ission. NAI'OA's proposal regarding the imposition ofadditional local fees on cable 
opcrators should be rejected as fatally in conflict with the statute's franchise fee limitations. 

Finally. the Coininission should re,ject lopsided and unfair LFA proposals regarding the addiiion 

and dcletion 0 1 '  regtilaled programming services and should instead re-nftirm (he Commission's 



RCPLV COMMENTS O F  COMCAST CABLE COMMUNICATIONS, INC. MB DOCKET NO. 02-144 

earlier decisions to provide even-handed rate adjustments as noted in Corncast‘s initial 

C‘omnlents, 

DlSClJSSION 

1. Basic Service Tier Rates at or Below the Maximum Permitted Rate Establishcd 
llndcr thc Commission’s Rules are Reasonable by Definition. 

Altliough the YATOA (’ommcn/s rcpcatcdly berate the Commission for allegedly failing 

to “keep rates 

re;isoning ill support of those assertions is both circular and internally contradictory. According 

to NAI’OA.  acknowledged competition from Direct Broadcast Satellite (“DBS”) providers “has 

not heen sufticicnt to bring about compctitivc rates.“” This nonsensical assertion is contradicted 

nut only by an cmpirical comparison between DBS and cable rates,” but also by the New Jcrscy 

Diuision of thc Ratcpayer Advocate’s Comments in this very proceeding.” In addition. using 

reasoning reininisccnt o f a  dog chasing ils tail. NATOA claims that the Commission’s regulated 

maximLim pcrniilkd rates (“MPRs”). which replicate tlic rates o f a  fully compctitivc niarltct, arc 

themselves “unreasonable” hecausc cablc operators consistently comply with the regulated 

 fulfill the intent of Congrcss,”” and “prevent evasions.”” its 

NATO,.? C’oinnienr,~ at 7. 

I d  a1 v. 

It/. at V. 14-16, 1‘1. 44-46. 

Id. a t  9.  

I? For example. Comcasl’s Arlington. Virginia cable systcm offers a complete package O r  

X 

<I 

111 

I I  

video programming. which, including premium services provides over 168 channels, for a 
1nonrl1ly rate 0 1  $77.95. DirccTV’s comparable package, excluding premium channels, costs 
R85.99 monthly, while EchoStar‘s comparable package. including premium channels, costs 
$78.08 monthly. See http:lluu?v.directv.conilDTVAPP/IeariilPacl~aceOverview.is~, last visited 
N o v .  25, 2002; http://www.disJinetwork.corn/content/programmin~/pacltages/americas 
cvcrvthinc 13aclc. last visited Nov. 25. 2002. 

I I  Revisions to Cable Telcvision Rate Regulations, MB Docket 02-144. Comments of the 
Nen Jcrsc!; Divisioii of the Ratcpayer Advocate at 7 (tiled Nov. 4. 2002) (“hY Ka/el)~lycr. 
( ‘ ~ J n ? l n c n l . \ ~ ~ ) .  citing Peter Grant. The C’rihle Guy (’ui.1. Hi.s Rrr/e.c, WALL ST. J., Scpt. 25. 2002. 

i x  II3!12 13x1117: - 4  
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MI’Rs. as they are required to do under the Commission’s rules.’4 Under the 1992 Cable Act a ~ i d  

the (:ommission’s rules. howcver, the MPR established by [he Commission’s f o r m ~ ~ l a  is 

rcasonablc by definition. as is any rate that is either equal IO or less ihan the MPR. 

In accordance with congressional intent, tlic C~oinniission specifically devised the 

beiichniai-li rate to accuralely veplicale tlie rates charged by similarly situated systems subject to 

cfrcctive c~nipe t i t ion . ’~  and the IJnited States Court ofAppeals for the District of Columbia 

C’ircuit csplicitly aftirined the Commission’s ~ncthodoloyy for doing so.’” The Commission also 

specifically determined. and  has consistently re-affirmed, that an operator‘s “[a]ctual rates that 

iirc a t  or IMOM this conipetitive level will be deemed reasonable"" and that any rate at c)r below 

the C:oininission’s MPK is reasonable by de f in i t i o~ i .~~  ‘Therefore. NATOA’s contention that the 

Comiiiission’s regulated HST rate which represents ajudicially approved competitive rate ~ 

is itscIf“unrcasonabIe” bccause cable operators uniformly comply with i t  is akin to turning both 

h e  law and reality o n  their heads. 

NI17OA ( ‘onmen/.c’  ill I O  (“Every case where a cable operator . . . charges less than the I ~1 

MPR rcprcscnts a case where tlie Commission’s rules fail so completely that. far from producing 
reasonable rates. they generate maximum permitted rates so liigli that even a nionopolist cannot 
get people 10 lpay them.”). 

Competirion Act of 1092: Rate Regulation. Repor/ ond Order and Further Nolicc, ofProposed 
Rulc/ncrking. 8 FCC Rcd S631, 5476. 5751, 5766, 6134 at paras. 172, 180, 205, and Appendix E 
( I  003) (“Kale Order’.); ~mpIenle~~TatiOll of Sections o f  thc Cable Television Consumer Protection 
and Competition Act of 1992: Rate Regulation. ,Second Order on Reconsideralion, Fourrh Report 
u17d 0 1 l e i :  trnd FiJlh Norice of’Propsed Rulemuking, 9 FCC Red 41 19 at paras. 53 ,  105 ( I  994) 

(deli 11 i ng e l fec t i ve coin pet i Lion) 

the Commission’s niethodoloyy against challenges from both LFAs and the cable industry). 

Imp1emcnt;ition of Sections of the Cable Tclwision Consumer Protection and li 

(“,%2[’fJnd R[,L.~ln.v/clerl//i~Jn (l/’dt’r.’); . \Ce U / . S O  47 U.S.C. 5 543(h)( I ) ;  47 u.s.C:. 4 S43(/)( I ) 

I“ Tim M I I . M C ~  En~er/trinmcn/ C ’ o  I: F U : .  56 F.3d 151. 164-71 (D.C. Cir 199s) (upholding 

N d c  Order. 8 FC‘C‘ Rcd at 5770, para. 2 I 3  

2 C c ~ .  e . ~ . ,  Meredilh C’iihle. 14 FCC Rcd 9202 at 11.10 (Cab. Serv. Bur. 1999); 7’c‘I c!f 
l’t,nn,sjdlxniu Inc.. I3 FCC Rcd 5 1 19 at  para. 7 (Cab. Sew.  Bur. 1998); C‘ulcwi.vion. /nc., 12 I:CC 
Rcd 3753 at para. 4 (Cab. Scrv. Bur. 1997); Str777n7on.~ (.‘Onl/l?Unic~/iion.\ o f ’ N e ~  .Jer.tey. Inc., 1 1 
TC‘C Rctl 17255 at paras. 5 .  14 (Cab. Serv. Bur. 1996): Au.s/in (,‘ahlevi.sion, I O  E‘CC: Rcd 13059 
(C‘ab. Scrv Bur. 1905). 

17 
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As NATOA implicitly concedes."' cable operators devote considerable effort to cnsuring 

that their regtilnlcd basic service tier ("BS'Y) rates arc maintained at or below the MPR in 

accordance with thc Commission's rules, and cable customers have been the beneficiaries of that 

elrort. NATOA complctcly ignores the possibility that operators charge less than the MPR 

I~ccause [hey itre constrained by compelilive forccs and because they believe [hat a lower BST 

rate mukcs sciisc for both the operator and its customers. A lower BST rate allous Inore 

cuiistimcrs to subscribe to cable service and provides operators with the ability to tailor 

iiiarketiiig o f  noli-basic and premium services to a grcatcr audience. Even if all cable operators 

charycd thc absolutc maximum ratc allowcd by the Commission's rules, Conicasl has no doubt 

L11;rl N . A T 0 A  \boiild still bc asserting rates WCI-c LOO high and cable operators were inonopolists. 

NATOA also berates the Commission for "the most damaging failure in the ten-year 

history of' Commission rate rcgula~ion" by allegedly "tak[ing] slcps that positivcly encouraged 

cvasions" ol'the Commission's rules."' This startling assertion is simply false. and the scenarios 

NAI 'OA lrots out to bolster its specious accusations actually confirm the staffs adherence to 

governing lcgal principles and their commitment to equitable application of the Commission's 

rules. 

For csamplc. N A I O A  coinplaiiis that the Commission's revision oP paragraph 5 5  0 1  the 

~ V l ' X h d  had thepu/~po.te ol'allowing cable operators to cvade the Commission's 

NA'I 'OA's accusation is par~icularly outragcous. Given the acknowledged confusion among both 

L F A s  a11d cable operators regarding the sunset of "Caps" mcthod adjustments, congi-essional 

elimination o f  CPST 1-cgulation, and the mechanical inconsistencies in the operation of FCC 

Form 1240 resulting in  pert 1.1-om hose intervening legal and regulatory dcvelop~neiits.'~ due 

h:17'0'4 ~'otlInzenl.\ at 9- I O .  

Id. at 14. 

I ' I  

211 

? I  Id. 
LZ 

K P R M  at para. 55; Revisions to Cable Tclcvision Rate Regulations, Ordev, FC:C Rcd - 
-~ , FCC 03-228 (released August 14, 2002). 67 Fed. Reg. 56880 (Sept. 5, 2002). 
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~ ~ O C C S S  and binding ,judicial precedent in fact required the Commission's revisioli ofparagraph 

5.Y2' Indeed. the fact tliat the pl-opcr methodology foi- adjusting BST rates to rcfleci the addiiion 

and deletion of prograinmiiig services is a central issue in the NPRMnearly ten years after 

adopiion of the Coinmission's rate regiilations demonstrates that the rules were sub,jeci to various 

inconsistenl but rcasonable interpretations. mhich NATOA concedes.2' 

NXl-OA's attack on lhc Commission for its handling of the u lu cur/e tier issue is 

siinilai.l), disiiigeiiuous. Pal- froin hcing the "classic example ol'rcwarding evasions" as NA'I'OA 

cI:iims. 

policies and reqiiii,ements. ainhiguous initial regnlations, and cqtiitahle results for cable opcrators 

and tlicir ctistoniers. In the Rare Order. tlie Commission determined that collcctivc offerings of 

unregulated premium services would not constitute a regulated CPST provided certain conditions 

were met."' In the .Second Kec~i/i.citI~,rotion Order. 2' the Comiiiission expressed concern 

regarding the interpretation of its initial determination in certain instances and provided l i f tccn 

intcrpretivc giiidclincs for bolh LFAs and cable operators to assess whether a colleclivc offcring 

of ti IN GLIT~L' services sliould be accorded regulated or uni-egulated treatment.'x Finally, in the 

2 5  the C.'oinmission's approach hoiicstly attempted to steer a coursc between statutory 

Yi-;ni/j Brwdcu,\ring of'F/wido, In<,. L' kc'( ' .  21 I F.3d 618. 628 (D.C. Cir. 2000), citing 1:  

(letwrirl Elcc. (,'o 17. EE4. 53  F.3d 1324, 1328-30 (D.C. Cir. 1995) (where a regulated party's 
i n t e q ~ ~ t a t i o n  of rcgtilations 3 s  reasonable. and where the agency itself struggles to providc a 
dclinitivc reading o r t h e  regulatory requircmciits, ii I-cgiilated party is no( 'on notice' of tlie 
agciicy's ultimalc inierpretatioii of the regulations. and may not be punished." ld at 1333-34); 
,G/!e/ii/e /Irotru'cir.tring L'o., fnc.. 11. F U ' .  824 F.2d I .  4 (D.C. Cir. 1987); Uniled Szrrte.~ L!. R u r l  
C'r,nin71iniccrlion.~ ( h i u p ,  ftic., 425 F. Supp. 1029, 1033 (ED.  Vd. 1976). 

'~' R'il70)A C 'o/iin?en/.s at 41 -42 

I d  a t  15. 

Rulr Order, X FCC' Rcd at 5836-37. paras. 326-28 (u Irr  corle packages were uliregulaied 
iC(i) the combined package price did not exceed thc s u m  of the charges for the individual 
services. and  (ii) the operakx continued to offer ihc component services on a stand-alone basis). 

2 i  

21, 

9 FC'C' Kcd 4 I 1  9. 

Id. a1 42 15-1 7, Ipara. I96 

27 
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>Si.r//7 R~.c.i,n,tide.,-a/ion 

par t  tert nor [ils] interpretive giiidelines provides a clear answer with respect to the permissibility 

o fsomc a la carte 1x1 

i.evei-sed its previous pvsition and held thal “a la carte packagcs are CPSTs within tlic incaning 

o r .  . . the IO92 Cablc Act.”” which subjected such pacltagcs to regulation under tlie thcn- 

governing law. Under ccrtain circumstances, howcver, the Commission permitted some u la 

c w / c  packagcs previously ci.eated in good-faith pursuant to the Commission’s initial 

dekrininations to be treated as New Product Tiers (‘-NPTs”) under the Commission’s rules.’* 

Ibthei- than condoning evasions as NATOA claims. tlie C:omniission’s actions rcprcsented an 

Iioiiest attempt to enliance consiiiiier choice consistent with the policies underlying the I992 

Cablc Act and with an tinderstanding that “a rcgulatcd party acting in good railh” should not bc 

pre,j ndicetl whcn i t  is unable “LO idenlily, wilh asccrtainablc certainty. the standards with which 

the agency expects parlies to confor~n.”’~ NATOA and its inember LFAs obviously have a 

diiYei.ent view otdue process requi~.e~nents. 

the Commission acknowledged that “neither [its] original two- 

iges Llial lime been oI“fcred.””’ On reconsideration. the Commission 

Implementation of Seclions orthe Cable Television Consumer Protection and 
Competition Act of 1992: Kate Regulation. .Si?c/h Order on Recon.Yideru/ion. Fjfih Repor/ und 
Order; and >Ycvenlh Nolice of.Propo.ted Rulemuking, 10 FCC Rcd 1226 ( 1994) (“Sixih 
Rccon,tidco-triion Order”), q//”d Adtlphirr (.‘omnzimico/ion.c C’orp. v, FC’C’, 88 F.3d I250 (D.C. Cir. 

2‘) 

10%). 
”I Id. 1 0  FC,C Red at 1241. para. 45. 

I d  ;it para. 46. 

It/. 

3 1  

:? 124;. para. 5 I ( i n  ciises wlicrc it was not clear how the Commission’s previous test 
s h ~ t ~ l d  be applied to the packayc at issue, the Coinmission thought it “fair, in  light ol‘lhe 
tinccrtainty crcated by [ i t s ]  tcst. to allow cable operators to trcat [those] cxistilig pacltages as 
N I’Ts.”) 

C;cneriil E l w  ( ‘ o ~  11. EPA. 53 F.3d at 1529 (intemal quotation marks omitted); see a h  1: 

,Su/cl/i/e 8rorrtktr.tling (‘0. I‘ b’C’C’, 824 f.2d at 4 (“the Coinmission through its regulatory power 
cannot. i n  effect, punish n nieinbcr of the regulated class [or reasonably interpreting Commission 
I’U les“). 

1K 111112 1 ix11171 - 8 -  
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NA'fOA's pi-opensity to distort tlie facts also is evident i n  its accusation that tlie 

C'onimission "acceded to TCI's rewriting of the aggregation rules"'4 in the Richurdson case." 

While NATOA implies that TCI used sampled data throughout its aggregated FCC Form 1205. 

iii fact. and as tlie Commission 1Lunt1, IC1 

relied on sampling to facilitate its rate calculations in only three 
areas: ( I )  the avei'age hours spent on diffcrcnt installation 
activities that niiist be reportcd on Schedule D, which i t  derived 
I'rom lield cxpcricnce for the 40 sampled systems; (2) allocating 
certain accounting entries between customer premise activity and 
network activity: and ( 3 )  determining the percentage of "security 
dcviccs" on cithcr sidc of thc customcr demarcation point." 

Icloi-covct-. TC'I supported its limited incorporation o f  sampled data with a professionally 

prepared explanation of its use. which it provided to thc LFA and its consultant." Thus. 

WA'I'OA-.; , i ~ ~ u s a t i o n  I . . 

is basclcss. 

that the C:oirimissioii abdicated its responsibilities i n  the Nich~ndwn case 

NATOA's accusations unhirly attack the integrity of the Comniission's staff who have 

laborcd to apply and itiiplement ratc regulation in a manner that is both equitable to all parties 

and consistent with the statute,'x Indeed. the Commission's staff lias resolved thousands ofcablc 

'' jVA7'Oit ( 'on?nien/.s a t  49 
" 1~ 

TC'I of'RI'C/1u/,(~,1O/?. lnc.. 1.3 FCC' Rcd 21690 (Cab. Sew. Bur. 1998), recon.sideru/ion 
~ / w n / d  in pur/ (ind denied in  pin^. 14 FCC Rcd 1 1700 (Cab. S e w  Bur. 1999). Comcast is 
sLicccssor in  interest to thc fbrnier TCl systciii in Richardson, Texas. 

TC'I Richcirdson. In(,.  . I4 FC:C Rcd 11 700 at para. I 5  

Id, at para. 11. citing Kobert C. I lannum, Ph.D, Statistical Analysis Report. Sampling 
Pl;m and Estimatcs ib r  FC:C Form 1205. I097 Data (February 20. 1998); Robert C. Hannum, 
P1i.D. Siatistical Analysis Kepori. Sampling Plan and Estimates for FCC Form 1205. 1996 Data 
(February 2 1 . 1007). 

'" 
37 

jS According to NATOA. [he CoinmIssIon aniended its June 2002 ruliiig "possibly to permit 
evasion." NATOA C . ' o m n z c ~ s  at v. 14. 44; .see u / .~o  N P R M a t  para. 5 5 ;  Revisions to Cable 
Television Ratc Regulations. Order, - PCC Rcd - , FCC 02-228 (releasedAugust 14, 2002). 67 
Ped. Rcy. 56880 (Scpt. 5, 2002). Siniilarly, NATOA accuses the Commission of making no 
"attcmpt to comply with the congrcssional mandate" and "tak[ing] no discernable steps to stop 
c~~iisic)iis: 011 the contrary . . .[it] lias taken steps that positively encouraged evasions." Id. at 14. 
NAl .OA cliiiins that the Conimission's inessagc to "cable opcrators is: If you t l~i~i l i  of a clever 

(conlinued , , .) 
- (j . 
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rille regulation cases and has ordered inany millions of‘ dollars in rctilnds wllcre operators made 

C I ’ I ‘ ~ I W  either i n  intcrpi.eting Lhe Cominission’s I-ules or i n  calculating their MPlCs and ihercfore 

inadverlently charged their c i i s twws more than the Commission’s regulations may have 

allowcd. Ikgardless of whether NA’I‘OA or any other party agrees or disagrees with the oLltcon1c 

ol‘parlicular cases. the Comniissioii’s staff deserves praise and respect for their efforts rather than 

NAl‘OA’s sclt-serving disparagement 

II. Thc Commission’s Rules Prohihit the use of Punitive Sanctions such as Fines and 
Forfeitures for Alleged Violations of Rate Regulations Pursuant to Explicitly 
Exprcsscd Congressional Intent. 

NA’I’OA asserts that the Coinmission should establish “tines or forfeitures that localities 

can use l o  enf’orce the Coinmission’s rate rules”31) and impose sanctions on cable operators "over 

u17d (I/JOI.L‘  the rollhack to a reasonablc rate."*" The Cominission, however, has pi-eviously 

coiisidcrcd and rc,jccted as iiiconsistent with explicitly cxpt-csscd congrcssional inlenl NATOA’s 

earlier atteinpts to iinl’airly punish cable operators for cvcry conceivable misstep in implementiry 

rate regulation. “evcn if liis NA‘I’OA asserts] such errors may hauc bccn made i i i  good i“a1t11. 

NA’IOA provides 110 better.justitication foi- ignoring congressional intent now then i t  did then. 

and thc Commission should once again re,jecI NATOA’s invitation to do so. 

, .,41 

I n  Ihc Rule Ortkl-. the C:onimission considered remedies associated wi lh  rate regulation 

and re.jected NA’I’OA’s contention that  L P A s  should be given the power to impose lines or other 

(. . . ~~on/i t iz icd) 
way 10 defeat our I L I I C S .  we‘ll Ict you have it .” ld. “IJilless a n  operator‘s filing was actually 
marltcd ‘THIS IS A N  EVASION‘ in large block letters. the Co~nmission would lake for granted 
that an!) non-compliance w a s  a i l  l ioncsl mistake. even in the teeth of contrary evidence ~ and,  
instead o f  correcting the niislalte, perpe/uu/e it. A inore striking way of rewarding evasiolls could 
hardly hc iniagined.” Id. a t  16 (einphasis in  original). 

?‘I 

ai1 

t i  

It/. ill 19. 

Id at 21 (cmpliasis iii original). 

Id. a t  vi.  
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sanctions for ptitalivc violations of rate regulations."2 Indeed, the Commission specifically 

"prccmpt[ed] loci11 l aws  to 111e extcnt they [nay pcmiit ihe use of such satlctions."4' As Congress 

made clear i n  Ihc contest ofcablc programming services. " [ a l , f i ~ d i n ~  ihur ru ie .~  (Ire 

irnremonuhle i.s no/ lo he deemed ( I  i~iolci l ion oflow .tuhiec/ lo /he penrr1tie.c und fi)rfeiriire.s of'ihe 

('oii i i i iui?i~.ti/ ion.s Acl.  

rcspccl to basic cable rates -- that is, a determination that either existing rates or a request for an 

increase is L~I-casonablc  is not a violation of law and does not warrant punitive action by a 

franchising authority."4' NATOA advances no plausible rationale for the Commission to reverse 

cot~rsc a t  this latc date and conter upon I F A s  the unprecedented and unwarranted power to 

imposc punitive sanctioiis 

4 4  I'lie Chnimission held that "the same rationale should apply with 

In  preempting the use of punitive sanctions, the Commission also undoubtedly 

underslootl [hat h e  grant of such power could easily be abused, and subsequent cvcnts proved 

that tinticrslanding to be coi-rect. For example. i n  C'en/urj> C'ommzrnicu/ions Corporu/ion,"" the 

C;ible Scrviccs B~i rea~i  shyed two LFA rate orders based upon the "City's threatened fine of 

$500.00 1x1-  day and associaled legal fees if Century appealed either. . . [of the] local orders to 

thc ('oniinission. The Bureau found that "the City's tlireatened t ine is coercive, the intent of 

which is lo dissuade Century from exercising its right to appeal the local authority's ratcniaking 

decision to the Commission. 

and as the C'eniurj casc confirms. the propensity ofLFAs to ignore the Commission's rules and 

.."l . 

-48 IJnfbrttinately, as Coincast made clear i n  its initial Comments 

Rrric Order at 5727-28. para. 144-4.5. 

lil. at  para. 145. 

lI .R. Rrr.  No. 102-528, at 88 (1992) (emphasis added). 
Kulc Order at 5728. para. 145. 

( ' en lu r j~  C'omnzzrnicrriion.t ( 'oipora/ion, I2 PCC Kcd 987 (Cab. Serv. Bur. 1997) 

I d  at Ipara. 5 .  

4 2  

4; 

'" 
45 

?f>  

11 

-Is Id. 



KEPLV COr\lblEN'l~S OF CO~IC;~\ST CABLE COMMIJNIC:ATIONS, INC. MB DOCKET NO. 02-144 

ahuse their authority i n  rate proceedings is not uncommon.") The Commission has held 

consistenlly. however, that "[a] Ithough local franchising authorities have broad authority to 

encout-age compliaiice . . . (hey must exercise that authoi-ity i n  accordance with the Commission's 

rulcs. ..xi1 I n  fact, Section 623 of the Coiniiiunications Act requires as much.51 

Contrary to NAT-OA's contentions. LFAs already havc more than aniple authority to 

enforce rate regulation. llndcr the Conimission's rules. 1,I'A's ';have the authority to deem a 

non-respoiisi\~ opcrator in  default and enkr  an order finding the operator's rales Litireasonable 

and inandating appropriate relief. This relief could include, for example, ordering a prospcctivc 

rate reduction and II refund."s2 Moreover, pcrmitting punitive sanctions by LFAs as NAI'OA 

suggests would undoubtedly result iii a h o d  of appeals that would scverely and unnecessarily 

l a x  the Coininission's ire'iources. Given the explicit provisions of tlie I992 Cable Act, 

congressional intent. and the Commission's well-established rules. thc Commission should again 

decline N A T 0 A ' s  altcnipt to impose punitive sanctions on cable operators for alleged violalions 

ol'the Commission's rate regulations. 

As Comcrist noted in its initial Cominents." the Commission also should take this 

opportunity to clarify that any refunds ordered in connection with a cable operator's filing under 

C 'onicm/ ' o m w t i r . ~  :it 5 1-52 

ilfuul:y/~~nd ('culh/e ftir/nc,r.c. I2 FCC Kcd 1 195 I (Cab. S e w  Bur. 1996). ,Ser, O ~ J ,  ~ 2 . g . ~  

3 ') 

"' 
NoI't/Io C'rulhle C'onipuny d//7!u C'huni/ier.\ C'trhle C'oniputzy of Novufo. 10 FCC' Rcd 5 I58 at para. 7 
(C'ab. Scrv. Bur. 1995). 

cahlc rilles he \riihirl llie guidelines set forth by the Commission." Rare Order at 5728. para. 145: 
.see 47 U.S.C. i; 543(b)(5)(A). 

Implcmcntation of Sections of tlie Cable Tclcvision Coiisumer Protection and 
C'onipctition Act of 1992: Kate Regulation, Buy-Through Prohibition, Third Order on 
Xec.(~n,~iderrr/i(~n. 9 FCC Rcd 4316. 4347 (1994). I n  addition. ifan LFA is empowered by state or 
local law to do so, it may impose f ines 01' forfcitures For violations of its rules. urders. or 
decisions, including filing deadlines and orders to provide information. Id, at 4345; T(:/ 

'I "Section 623 ofllic Cable Act requires that local regulation and enforcement of basic 

'' 

('~/J/el>l,S;i)n of'*% Louis, /nc.. 9 FCC Rcd 21 41. 2142 (1994). 
5 7  C'oinca.v/ ('oiniizeM/.y at 50. n.1 46. 

- 1 2 -  
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the annual rate adjustment r ~ ~ l e s ”  intist bc inipleruentcd tlirough the FCC rorni 1240 true-~lp 

111 light o f  NATOA‘s prcdilection for tlie imposition o f  prohibited punitivc sanctions 

and its espressed (Icsirc to extract reliinds and  other paymeiits li-om cable operators regardlcss o f  

\vliellier a n  L1A.s rate order has been appcalcd.’ and. as tlic i\!A7OA Cotnrnents denionstrate, 

cablc opcrators sliould be protected from LrAs  that view the Commission’s rate regulations as a 

mechanisni to punish cable operators for a variety of imagined indiscretions. 

111 the I’hir/eenlh Rec.on.~idcrrrlion Order,'" the Coniinission specifically dcterin ined that 

operators would be required to return any ovcrcliargcs plus 1 1.25 percent interest to subscribers 

in  tlie Iorni o f  reduced rates calctilated through the true-up process. 

[‘l’]lie true up will allnw inany subscribers to realize the benefit of 
only one rate increase per year without ultimately being 
ovcrchargcd lor regulated services. Although in some cases an 
operator may make an annual rate increase that reflects projected 
cost changes that arc greater than what actually occur in practice, 
when operators adjust their rates pursuant to the true up in the next 
year. the operator will reduce its rates on a prospective basis and 
tlic overcharges plus interest will be returned to subscribers:; tlie 
him of reduced rates i n  twelve eqtial monthly installments: 

Conicast submits that  whether an operator‘ 

civeres~iniation ofprqjected costs. the disallowance olcosts by a n  LFA. or a simple 

miscalculation, the identical reliind nietliodology should be applicd in accordance with the 

Commission’s well-established annual rate adjustment rules. As the Conimission has observed, 

ctual BST rate exceeds the MPR due to an 

ibcrs are protected by this system because if ail operator ovcrcrtiniates its permitted 

,Se<, 47 C.F.R. 4 76.922(c) 9 

.. ’- ;VA.vn7ro11 (:onzn?en/.s a t  19, 
i(, I~nplcnientation of Sections ol‘the Cable Tclevision Consumer Protection and 

C‘i~mpctition Act of 1992: Rate Rcgtilntion. Thirreenrh Order on Recon.Fidcrtr/ion, 1 1 FCC Rcd 
3 x 8  ( 1095) (“Thirrcen/h Recoi?.si~/crrr/ion Order”). 

5: Id,  I1 I’C‘C Rcd at 422. para. 82. 
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rate . . . thc operator would lie required lo account for this overcstimation plus 11.25"/0 interest 

\vhcn it makes its ncxt rate adjustmetit at the beginning of the next rate year."" 

I l l .  NATOA's Proposals Regarding Determinations o f  Effective competition are 
lnconsistent with the Governing Provisions o f  the Communications Act. 

In contrast to the suggestioiis made by the Cable Parlies that wcre designed to improve 

the Commission's cffective conipctition pi-occsses ~ stiSgestions which conform to the letter 

and spiril ol'thc ~:oiiiinunications Act and d t i ch  account for the undeniable conipelitive realilics 

o t  today's MVPI) inarltct5" ~ tVATO/1 '.Y ( 'on7nienl.s set forth a series of proposals designcd to 

cnsure thal cable operators rcmain sub,ject to LFA rate regulation without regard to the presence 

ofeffectivc competitioii or the governing provisions of the statute. The Commission should 

rcject NATOA's proposals hccause each is directly in conflict with the Commonications Act. 

For example. NATOA suggests h a t  the Commission "apply erfectivc coinpelition tests 

acccirdiiig to those areas whcre conipetilion actually does and docs not exist, rather than by ciitire 

franchise area."h" Hut this suggeslion is fatally in  conflict with the letter and spirit of the 

C~~niniunicalions Act. As Comcnst nokd i n  its initial Comments." Section 6 2 3 ( / )  of the  

Comnitiiiiciitions Act specifically d e h e s  "effective competition" with reference to the cable 

operator's franchise area. 62 Indeed, the Commission concluded more than nine years ago in the 

i Y  ld.. I I  I ~ C C I ~ c d a t 4 1 j . p a r a . 6 1  

S o c a  ( 'onlctr.si C'omnlen/.~ ill 35-42; ('ox C'oninien/.s a( 18-2 I ;  ('rrhlei~i.vion ('omnzen1.c at 16- 51) 

17; 1\)('/2 ('oninzen/s at  28-.32. 

NATOA C'oninicn/s at 22-23. 

( ' o n i c u s /  (.'oinrnen/.t at 38. n.1 1 1 .  
'" 47 I1.S.C. $ 543(1)(1) provides four definitions of"effective competition." cach of. which 

60 

h I 

arc delerinined exclusively on a franchise area basis; v i :  
(A) fcwer than 30 pcrcenl of the households i n  the franchive U Y ~ L I  

sitbscribe to the cable service o f  a cable system; 
(B) ihe,fi.mnchi.se ureu is-- 

proyraniming distributors each of which offers comparable video 
prograntrning IO at least 50 perccnt of the households in the 
/i~unchi.se areu; and 

(i) s m e d  by at least two unaffiliated inultichannel video 

(con finired . . .) 
I4 - 
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Rr/ /c  01&r that "tlie determination ofeffectivc competition should be ~nade 011 tlie basis of a 

l'rancliisc area" for  preciscly this reasoii.63 Given the statutory requirements, no doubt can exist 

fhal deterininations of' effective competition must  be made with regard 10 an operator's entire 

li.michirc a1en rather than on a piecemeal basis as NATOA contends. NAl 'OA's suggestion also 

u.otild iniposc an undue atlministrative burden on cablc operators and the Commission because it 

matidates detertiiinations based on piecemeal sub-sets of an operator's lianchise area and would 

require the submission of inultiple. repetitive petitions before the Commission with regard to the 

same community. 'l'hus, no[ only is NATOA's proposal foreclosed by the plain language of the 

stotu~c. it also is inconsistent with the I992 Cable Act's underlying purpose to "reduce 

ati~ninistrative burdens 011 subscribers. cable operators. liancliising authorities. and tlic 

C'oniinission. 4 4  

NA-I'OA also argues [hat because DBS coinpctition supposedly does not "sulfice[l 10 

keep rates rcaso~iable""' the C:om~nission should "decline to find effective competition based 

( coill inlred) 
(ii) 1111: ntimber of households subscribing to programming 

scrvices offcrcd by mu1 tichannel video prograinining distributors 
other than the largcst mriltichannel video programming distributor 
exceeds 15 percent o l  the households in rhe,fiunchi.ve urcu; 
(C) a ~nultichannel video prograrnming distributor operated by the 
franchising authority for rhar,fitmchi.w urea offers video 
programming to at  least 50 percent oftlie households in t h d  
,/iunchi.sc u ~ / ;  o r  
(D) a local exchange carrier or its affiliate (or any multichannel 
video programming distributor using the facilities of such carrier o r  
its alfiliatc) offers video programming services directly to 
s~ihscribers by any means (other than direct-to-home satellite 
scwiccs) in /hc, , f tuid~i ,~e ureu ol'an unaffiliated cable operator 
which is providing cnhlc service i n  that ti-ancliise area, but only i l  
the video progr.amming services so offered in that area are 
compa~able to the vidco prograriiming services provided by the 
tinaffiliated cable operator i n  rhol ureu. 

47 IC3.C. 4 543(1)(1) (eniphasis aclded). 
1 , i  l<ale Ordci: 8 FCC Kctl at 5672, para. 41 

17 1j.S.C. 543(b)(2)(A) (14 

0 i 
.v.470/! C'ofnmcnl.~ itt .?o. As noted abovc. even LFAs disagree with NATOA's prenlise, 

(coniinued . . .) 
- 15 - 



solely tilion DRS" penctratioii."" N A I O A  admonishes the Commission that "to dcpend 011 DRS 

is to abandon the C'omiiiission's rcspoiisihility ~inder the law to proteci subscribers from 

tiiireasonablc  rate^.""^ Oncc again. NAI'OA's argument is irreconcilable with thc governing 

pi-ovisions of thc C'oininunicaiioiis Act. 'The 1992 Cablc Act provides explicit and detailed 

I-eclt~ircmcnts that generally inandatc a dctermination of effective competition if more than "1 5 

pei'cenl 01'tlie houscholds i n  tlie franchise ;w;i.'hX arc scrved by qualified MVPD competitors. 

Inileccl. Llic C~oniinissioii l ias recognized that "a cahle opet-ator has a statutory right to be free of 

i.ak reg ti I a ti on i 1' c lfcc t i vc com pct i t i 011 ex i sts."'") 'i- he 1 992 Cable Act therefore requires the 

(.'ommission to aclciiowledge the existence of effective compelition whenever i t  determines that 

a n y  one of tlie statutory tests are satisfied. This is "the Commission's responsibility under the 

I;, \v ..371i 

In a similai. vein. NA'I 'OA suggests that DHS competition should not constitute "effective 

cciinpctition" bccause DBS operators fail to offer "coinparable programming" within the meaning 

ol'Scction 643(l)( I )(B)(i) ol'the ~~oiniin~inicatioiis Act." Specifically: NATOA claims that "the 

pi.ogrammitig piickagcs ol'l'ered by UBS are not quulitutiveljj idenlical to cable's basic tier. wliosc 

defining liictor is i l ic inclusion of bi.oadc:ist and PEG channels."72 The obvious fallacy in this 

reasoning is ha t  the statute dcfincs cfrtcii\), competition i n  terms of "comparable proyrainniing" 

/. . . CrJnlltlllel/) 
N l  Raiepyyei' (,'ommc,ni.t a l  7, citing Peter Grant. 777c ( 'rihle Guy C'rr/s His Rtrrc.,, W}\~.I. S~I ' .  1.. 
Scpt. 2s .  2002. Incleed, werc thcrc a n y  trutli to NATOA's claim that DBS compeiitioin does not 
result i n  dlamatically lower cablc tclcvision rates. it is hecausc overall DBS rates generally 
cxcccd thosc char-ged by cahle operators for similar service pacltagcs. See .vupm 11.1 2.  

' I h  ~\]ATOA ~ 'on in i en i ,~  a i  38. 

I d  a t 3 l .  1,7 

"* 47 [J.S.C. 543(1)(I)(B)(ii). 
"" 

Rtric Oidet;  X FCC Rcd at 5669, para. 42. 

tV,lTOA ( 'owzm~'n/.s ai 3 I 

47 IJ.S.C. $ j43(/)(  I )(B)(i): ,snpro n.62. 

h':l7Y)A ('on?/77eni,S al 33 (emphasis added). 

71' 

71 

72  

l)('I 111112 1 i X l l , l i  - I6 



ralhcr than tlie ~‘qualitaiivcly identical” programming NATOA would prefer. lJnder the 

C‘omiiiission’s rt~lcs. conipai.able programming nieans “at least 12 channels o f  video 

pi.cigraminiiig. including at Icast onc channel oTnonbroadcast service program~ming..’~’ Neither 

the rlalutc nor the Coininissioii’s rides permit tbc novel construction NA’I’OA advocate:;. 

Continuing to throw (he plain and well-established meaning of the statute to the wind. 

NATOA also claims that before effective competition can be found cable operators “must show 

that ~ , / l  subscribers iii the area to be declared competitive actually have competitive 

a~tcrnativcs.~~” Congrc 

lhc (’oniinunicalions Acl mandates a finding ol‘el‘fective competition where two unaffiliated 

MVl’Ds cach “offci-s compai.ahle \)ideo prograinniing to at least S O  percent of  the households in  

the franchise area” and whcrc the smaller ofthe two coinpelitors actually providcs service to 

more Lhan lil‘ieen percent of the households in that franchisc arca. Thus, Congress determined 

that effective competition sliotild he fouiid where at least fifiy percent o f  potential subscribers in 

the franchise area (rather than the one hundred percent claimed by NATOA) have coinpetitivc 

M V P D  altcrnativcs. NATOA’s proposal is hopelessly inconsistent with lhe stalute. 

howcvcr, rcachcd a very different conclusion. Section 623(/)( I )(B) of 

75  

73 47 C.F.K. 3 76,90S(g). In the 1996 Act, Congress specified that for purposes of the L,EC 
ctfcctivc compclitioii test “coinparable programming” means “that the video programming 
service should include access to at least 12 channels of programming, at least some orwhich are 
television broadcast sigoals.” S. CONI’. REP. NO. 104-230, I I.K. CONI.. REP. NO. 104-458, at 170 
(1096). reprinted in 1996 I1.S.C.C.A.N. I O .  183. The Commission noted the difference hetwccn 
this clefinition and the delinition the Coininission adopted for purposes ofthe effective 
cumpetition tests enacted as part o f t h c  1992 Cable Act. (7. 47 C.I’.R. 5 76.905(g). Illtirnatcly. 
ho\vcvc~-. tlie C:oininission determined that its cxisting definition of comparable programming 
“should be LISCCI for both competing provider and 1.EC cftective competition determinations.” 

eflcctive conipctition tests. “comparable programming” nieans “at least lwelve cha~lnels of 
progralnming, including at Icast one channel of nonbroadcast programming service.” Id. at para. 
16 (ftiotnolc omitted, citing Rule 0,Zler. 8 FCC Rcd at 5666-57). 

? d d l , m  K G / ( J ~ W I  l;inul order, 14 FCC Rcd 5296 at para. 18. Therefore, for purposes ofall the 

71 

7i 

:A!AU)A ( ‘ ( J ~ W M W Y  a (  38 (cmphasis added), 

47 1J.S.C. 543(1)( I )(B)(i)-(ii); .vco ,mpr(i 11.62. 
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Finally. in  :I last-ditch attempt to evade congressional intent and ensure that cable 

opcrators rcinain subject to local rate regulation despite the existence of effective competition, 

NATOA urges the Commission 10 require thai cable operators submit effective competition 

petitions to LFAs for an initial determination before being permittcd to file the petition with thc 

Commission.'" I'he statute. o f  course. provides LFAs with no such authority. Morcover. i n  the 

Chinmission's initial rate regulation proceeding. LFAs argued that they were unable to obtain 

inforiiiation rcgarding the exlenl of competition in their franchise areas," and NATOA claimed 

i n  its instant Cominents that Ll?As wcrc without sufficient resources to administer rate regidation 

without additional payments from cahlc operators. 

doubt \ b o u l d  cxpcct cable operators to pay  for the LFAs administrative and legal costs associated 

w i t h  i i i i  additional l oc4  ef'fcctivc conipetition proceeding. Thc Commission sliould decline 

N.4TOA.s supgcstion because i t  ( i )  h;n no basis tinder thc Communications Act, (ii) would 

imposc undue administrative hurdcns on cable operalors, and (iii) is a p a m t  attempt to dcny o i  

unduly delay cable opcrators' "statutory right to bc free o f  rate regulation if effective competition 

exists.""' 

7x Based upon NATOA's Comments, i t  no 

As Coincast. C:ox. Cable\;ision, and NCTA explained in detail in their initial Comnicnts. 

tlic Commission should instcad adopt a revised presuniption of effective competition that 

acknouledgcs tlic rcality o f  today's MVPD market. 

legal. inarlietplacc. and technological developmen~s, including intense competition €rom DBS 

opcrators, tiilly support the Commission's tlctcrniination to revisit and revise its regulations. and 

ii i  this case to revise the presumption regarding the existence of effective conipctition. Inasinuch 

xi1 The Cable Parties noted that intervening 
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as UBS penetration exceeds the statutory tificen pcrcent penetration test on a state-wide basis it1 

at least forty-foul- states." a revised presumption is both reasonable and appropriate. Morcover. 

iinlike NA1'OA's suggestions regarding effective competition. tlie procedure suggested by 

Comcast is entirely consistent with the statute. will reduce administrative burdens 011 all parties. 

and is fair. Specitically: 

Where a cable operator believes i t  is subject to state-wide effective 
conipctition, i t  should be required to submit a pctition attaching 
Sky'l'rends 01' othei- cqtiivalent docmncntation demonstrating that 
DnS pcnetration in tlie ir lcvan~ stntc exceeds fifteen pcrcent (15%) 
of occupied Iio~ischolds. The operator would be required to serve 
the petilion on all certified [.PAS i n  areas {he re  thc operator is 
seeking a dcterniination ofeflcctive competition within the state. 
Ifno opposition to the petition is received within thirty (30) days. a 
determination of cl'fccrive competition should be deemed granted 
in  all affected franchise arcas i n  the state that dcclined to oppose 
tlic petition. Any affected LFA within the state opposing the 
operator's petition within the thirty (30) day period should be 
rcquired 10 demonstrate a lack of effective competition within its 
franchise ai-ea using the samc data and information that cable 
operators routinely ttsc now to demonstrate the existence of 
efrective competition. 'I'lie operator should then have an 
opportunity to reply to the opposition ~piirsiiant to tlie 
Coniinission's existing rules. To ensure that I.,t'As arc not undnly 
burdened in  obtaining informa~ion regarding DBS competition i n  
their franchise areas. the C:oinniissioii should simply amend 
Section 76.907(c) o f  the rulcsx' - which rcquires competitive 
dislributors to provide timely information regarding the extent of 
thcir service i n  the franchise area at their own expense -lo 
include LFAs as well as cablc operators.x' 

By April 2002. "direct lo llornc penetration exceeded 15 percent i n  44 states. 20 percent iii 
X I  

36 states, pcrcent i n  22 states: 30 percent in swell states and 40 percent in one state." Annual 
Assessinent of the Status of Competition i n  Ihc Market for the Delivery of Video Progratnining, 
MH Docket No. 02- 145, C'oninzeni.v oj'the h'uiionnl Chhle und Te1ecommunicution.s A.r.socintinn 
at 13 (filed . I d y  29, 2002). 

'' 47 C.F.R. 4 76.907(c) 
x ~; ( ' o n m ~  C'oinnien/.\ at 30.  
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1V. NATOA’s Proposed Supplcmental Charges for thc Cost of  Rate Rcgulation Violatc 
thc Limitation on Franchise Fces Established by Congress. 

l ’ l i e  Commission should deny NATOA’s request to authorize the imposition o f a  new 

layer o f  l oca l  I c s  on crthle operators i n  addition to franchise fees because it would violate the 

e k ~ ~ r c s s  requireineii~~ of the Cominunications Act. Moreover, the Commission’s rules already 

[provide adcquate regulatory altcriiatives for those I,FAs that legitimately lack adeqtiate resources 

to administer I3ST rate regulalion. 

NATOA is well aware that Section 622(b) ofthe Communications Act limits thc 

fi.aiichisc fccs LFAs may impose on cable operators to no more than five percent of [he 

opcrators’ aiinuitl “gross revcniics derived . . . from thc operation of the cable system to provide 

cnblc services. 

Ices as ..(/tzy [ax. fee. or assessment c)/.unv kind imposed by a franchising authority or other 

go\wiiniental entity on a cahlc operator or cable subscriber. or both, solely becausc of their status 

as such. 

. .X1 Subject to certain exceplions not relevant here. Congress defined franchised 

..85 Ihe law. tlicretore. prohibits the “relief’ NATOA requests. 

The law, however. appears to he no impediment to NATOA i n  proclaiming that the 

(:ommission sliould make “i t  explicit that local communities can charge cablc operatot-s, OWY 

lmd rrhovc, /heir j~and7i.te / e ~ , , c ,  VCII- tlic cost of rate i-ey~ilation.”~~’ The Commission should give 

sliort shrift to this. NATOA’s latest attempt to circumvent the statutory franchise fee limitation.x7 

In adtli[ion to being prohibited by the Communications Act. the Commission’s rules already 

providc LFAs that truly lack adequate resoiirces with a cost-free regulatory alternative. Thus, 
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alloxing LFAs to impose an additional layer of onerous and redundant fees on cable operators ( to 

nliich their DBS conipetirors arc cxcnipt) would serve i o  legilimate purpose 

I n  thc Rule Order. the Coinmission addt-essed situations where a franchising authorit) 

“does not l i a x  Ihe resources to administer rate regulation or the legal authority io act, hut 

ncvcrthclcss bclicvcs that ratcs should he r c g ~ l a t e d . ” ~ ~  The Commission’s rules. therefore. 

providc that I.FAs wi~lioul llie resources to administer ratc regulation may petition the 

Comniission to rcgulatc BST rates. and the Commission will regulate u n t i l  the LFA beconics 

able to do so.’” ‘ f l i c  Commission established ilie following standards, however, lo  eiisurc that its 

resources wcrc not abused: 

[11n providing that franchising aulhorities lacking the resources to 
rcgulatc can affirmatively request 1:CC regulation of basic cable 
rates. we hill prcsumc that  rranchising authorities receiving 
fi-anchise rces have the resources to regulate. Any such franchising 
autliority scelting 10 have the Comniission exercise jurisdiction 
over basic ratcs will be required 10 rebut this presumption with 
evidence showing why the proceeds of h e  franchise fees i t  obtains 
cannot be used to cover the cost of rate regulalion. The franchising 
authorily must present to the Commission a detailed explanation of 
its regulatory program. ‘l’his showing should demonstrate that its 
franchise fccs are insufficient to fund the additional aclivities 
rcquircd lo administer basic rate regulation. If the Commission 
deterniines that the franchise fees cannot rcasonahly be expected to 
cover the present regulatory program, as \vel1 as basic rate 
regu~ation. i t  will assume ,iurisdic~ion.’”’ 

In seeking to impose additional rces on cable opeixtoi-s. NAfOA conveniently ignores both the 

statute. which patently prohibits tliein. and llic Commission’s existing I-ules. wliich render thein 

unncccssar! . ‘rlie Coinmissinn slioulcl take notice of both and deny NATOA’s rcq~icst 

Rrrie Ordcr. 8 FCC Rcd at 5676, para. 55. 

47 C1.F.R. $ 5  76.913(h)(l); 76.945. 

R~r ic .  Order. 8 FCC Red a[ 5676. para. 55 (footnote omitted) 

Xh 

‘” 
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V. The Commission Should Ensure that the Same Non-External Rate Adjustment 
Applies to Both the Addition and Deletion of Rate Regulated Programming Services. 

Comcast dcnionstrated in  its initial Comments that the Commission’s rulcs adopted in the 

10 ad,i tist thc lion-external. o r  residual. portion of regulated rates (J I ,Sc,c.fmd Xrcr,n.sit/.rri/ion Order 

for tl ic addition and deletion of prograniiiiitig 

rcinstated iii the S k / h  X~,con.riL/e/.tr/ion Order 

operators and their customers in  the current environment where only HST rates may bc 

rcgulated. As Comcast noted, the ,Second Rccon.sirlercr/ion Order ‘h Mark-Up methodology 

(i) is siniplc; (ii) is mel l  understood by cable operators and LFAs; ( i i i )  imposes rclntively f e u  

adminislralive burdens on cable operators. LI.’As, and the Commission; and (iv) is fair to both 

cahlc operators and theii- customers.”’ Comcast therefore again recommends the Commission 

clarify that the Mark-Up nietliodoloyy should be used to calculate the non-external rate 

ad,iustlnent associated with the addition and deletion of all regdated services. The proposal set 

Ihrth i n  pal-agrnph 19 of thc ,NPRM. modified in accordance with Comcast’s initial Co~nnieiits,‘~~ 

consequently should be adopted as the Chiitnission’s permanent rule. Even NATOA 

acI;nvwletlges thal C‘olncast’s intcrprctation ol’tlic Corninision’s rules is reasonable. 

~ which the Colnmission ordered 

‘%I 
- properly balance the interests of cable 

‘J1 

‘i7 

Some LTAs nevertheless urge the Coinmission to impose a lopsided and unfair residual 

ad,jtistmeiit mcthodology based upoii the dubious assumptions that (i) programming services 

deleted from thc BST are inigratcd to the CPST, and (ii) thc unregulated status of the CPST 

” ’  

”’ 
” 7  I O  FCC: Rcd 1226. 

9 P<:C Kcd 4 I19 

47 C.F.R. 9 76.922(c) (1994) 

C’o~~tca,s/ C’onz~rien/.s a1 18-28, 

I d  i l l  19. 

‘I” Id. ill 24-27. 

4.1 

c, i 

‘J5 .2:4TOA Co~nnw/z/.s at 42 (“the Coniinission‘s drafters may have intended the language in 
( g ) ( 8 )  to inean (hat wheu the ‘new and improved’ subsection (g) stinset, subsection (g) would 
wi’er/ /o /he firmer- /un,gungc, 0/.//7u/ .xcclion, prior to any sunset requirements and without lhc 
.S’is/h Recof?.\icr’e/.rr/ion Ordo- s n e w  ad.j usinicnts” (emphasis i n  original)). 
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,insli lies penaliziilg operators for deleting BST programming services.’* For example. the New 

.Icrsey Board of Public Utilities (.‘BPLJ”) asserts that ”with no governmcnt control ~ v e r  CPST 

Iates. a channcl addition pet- se sliould not exist as part of the formula to incrcase rates. . . . 

C ~ ~ i \ ~ c r ~ l y .  tlic B 

I.sic.1 by kccping a n  avcrape S.43 dcduction i n  the basic rate lormula and also discourages 

deletions from the basic tier.”’”’ The BPU justifies this outcome under the assumption that 

“[d]cleting a BST channel oftcn resolts in a migration of that channel to the CPST tier. 

Iliiregulatcd as the CPS’I’ is. the opcrator can price a t  will. Therefore, the channel deletion 

coinponent should reinain in  the formula for setting biisic rates. as relief for the operator is open 

cndcd on t h e  C‘PS’I’ tier.” 

reduction for channel dcletions should bc maintained as it stabilizes rate 

Beyond tlie obvious ~infaimess 01‘ rcquiring liltlc or no ad,iustment for thc xidition o f a  

RST service whilc imposing a substantial rale reduction for the deletion of those same services, 

(tic premises undcrlying the I .FAs’ argument are inaccurate and their conclusion tliereforc is 

uiijustilied. As Comcast observed in its initial Comments, programming services deleted from 

the BST are not necessarily migrated to the CPST as the BPU incorrectly assumes; moreover, 

adhering to ~ h c  RPLi‘s recommendation would lead to anoninlous and unjust results. 

LP]tirsuant to tlie terms of a local franchise agreement, a cable 
operator i n ~ y  be required to activate a channel for public. 
educational. or governmental (‘.PEG”) use that is later returned and 
deleted rrom tlic operator’s UST channel line-up when insufficient 
progranitning is available to s~istain the PEG chan~~el.l”” Under thc 
rulc , , . [urged upon the C‘oinmissioii by BPU], the operator would 
he required to subslantially reduce its rate even though its 
customers would be rccciving the .ccime services and cvcn though 

’)* ,Cec I?cvisions to Cablc Tclevision Rate Regulations, ML3 Docket 02-144, Comments o f  

thc NCW Jersey Office of Cable Tclcvision ofthe Board of Public Utilities at 2 (filed Nov. 4. 
2002)  (c‘N./ nfJU C’WHWW.,“): Revisions to Cablc ‘lelevision Rate Rcgulations. MB Doc,l<et 02- 
144. Coniinents of the Massachusetts Department of Telecominuiiications and Energy Cablc 
Television Division at 3-4 (liled Nov. 4, 2002) (“Mu,s,s. DTE Commen/.s”). 

iVJ BJ’il Commcnrc- at 2 GVl 

IO0 ~ S N  47 u.s.c:. 4 53  I(d)  
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the operator's costs remained unchanged.l"l 

Mol-cover. contrary to R P U ' s  asstiniption, the regulatory status of the CPST is irrelevant 

to a deterniination of whether the Coiiiinissicm's DS'I rak regulations function to produce 

reasonablc BST rates. Congress deliberately eliininatcd CPST regulation because i t  delerniinetl 

t h a t  niarket forces sufficienlly regulate CI'ST rates. And ,  i n  developing its cable rate regulations. 

thc Commission certainly did not authorizc confiscatory BST or CPST rates based upon thc 

unregulated stalus of per-chonnel and per-program services under the Communications Act. In 

the final analysis. lherefore, when strippcd of all legal argument and regulatory history, wliich 

fully support (:onicast's position i n  any event, the only ob,jectively fair result is that tlie same 

noli-cxtcrnal rate adj~istnienl hc applied regardless of  whether programming services are added to 

01- deleted irom the RS'I'. Wliatevei- mcthod the C'omniission tiltiinately adopts to calculak the 

aniotiiit ofthe atlj tistnient. Comcast urges Ihc Commission to apply its adjustment methodology 

I i i r ly  to both BST additions and dcletions. 

CONCLUSION 

In their initial Comments. Conicast and thc Cable Parties provided thc Coininissioii with 

several balanced approaches for amcnding the Cominission's rides to accot~nt for t l ie substantial 

legal. regulalory. and  compelitivc developments that have occurred in  the more than nine years 

since the Commission's cable television rate regulations first became effective. The Cable 

Parties' proposals were specitic, consislent with the statute, and sought to balance fairly thc 

interests of operators, I,FAs. and lhc Commission while reducing administrative burdens on all 

pal-lies. 111 contrast. NATOAs comments can only be characterized as an attack on the 

C~oininission and the cable industry. NATOA's proposals. aside from being lopsidcd and patently 

tinliiir. contlicl with both the language and  spirit of tlic Communications Act, and \rould 

needlessly impose eiiormotis additional burdens on cable operators and the Cotnmission. The 

- 24 - 
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Commission sliould therefore rc,ject NATOA's proposals and instead adopt the sensible and fair 

pi~oposals set forth liei.ein and in  the initial ( ' O ~ Y I . Y /  C~onmen/.v. 

Respectfully Subinitted, 

By: 

'I'homas I<. Nathan, F-sq. 
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Comcast Cahle Communications, Inc. 
I500 Market Streel, 34'" Floor 
Philadelphia, Peiinsylvania I91 02 
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